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JOINT REGIONAL PLANNING PANEL 

(Hunter and Central Coast) 

 

 

 

JRPP No 2011HCC021 

DA Number DA/715/2011 

Local Government 
Area 

Lake Macquarie City Council 

Proposed 
Development 

Seniors Living Village under SEPP (Housing for Seniors or 
People with a Disability) 2004 

Street Address 114 Awaba Street, Morisset and 27 Goodwins Road, Morisset 

Lots 63, 76 and 77 DP755242 and Lot 2 DP860244 

Applicant/Owner  Larry Schur / Larry and Jennifer Schur 

Number of 
Submissions 

Two 

Recommendation Refusal 

Report by Chris Dwyer, Principal Development Planner 
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LAKE MACQUARIE CITY COUNCIL 

DEVELOPMENT ASSESSMENT REPORT AND RECOMMENDATION 

DA/715/2011 

 

Seniors Living Village, Awaba Street, Morisset 

Date Lodged: 18 May 2011 

Approval Bodies: Mine Subsidence Board; Rural Fire Service, Office of Water 

Consent Authority: Hunter and Central Coast Joint Regional Planning Panel 

Referral Agencies: Hunter Water 

 Energy Australia 

 NSW Police 

Value: $13.5 million 

Exhibition: 4 June 2011 to 20 June 2011 

         

Project Description 

The development proposal is for the construction of a Seniors Living Village comprising 73 
dwellings and a community centre. 
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Figure 1 – Seniors Living Village site plan 

The proposal is for 72 two bedroom, single storey dwellings and 1 three bedroom single 
storey dwelling.  Most dwellings are to be constructed as an ‘attached dual occupancy’ or 
‘duplex’ style.  The dwellings are to surround a community centre housing a dining/lounge 
room, media room, kitchen, hair salon, library, doctor, recreation and spa room. 

The design incorporates landscaping, a small workshop, internal roads, garaging for all 
dwellings, open space and a Bushfire Asset Protection Zone to the south and south west of 
the site. 

The site gains vehicle and pedestrian access off Awaba Street, and secondary emergency 
vehicle access off Awaba Street and Goodwins Road. 

The development is to be a “secure” community with residences orientated toward the inside 
of the site, and perimeter security fencing to the boundary.  Awaba Street is proposed to be 
constructed to 7.5m width. 

Location 

The site is located to the north of the township of Morisset.  A previous consent for 
subdivision of the land into 50 residential allotments has been commenced 
(DA/1189/2007/A), however the applicant now advises that the preferred land use is a 
Seniors Living Village. 

The residential zoned portion of the site is generally cleared of vegetation, gently sloping and 
is well located for residential and seniors living development being in close proximity to the 
emerging sub-regional CBD of Morisset and associated services and facilities. 

The south western boundary of the site includes and abuts Clacks Creek and is zoned 7(1) 
Conservation (Primary).  The land is also bushfire prone. 

 

Subject Site

Morisset CBD
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Photo 1 – Location of Proposed Seniors Living Village 

 

Photo 2 – Site Aerial Photograph 

Land Zoning and Permissibility 

Section 79C(1)(a)(i) of the Environmental Planning and Assessment Act 1979 requires 
assessment of the application against relevant Environmental Planning Instruments. 

To determine the permissibility of the proposal the land the subject of the application, and the 
zoning of that land, must be established. 

On the development application form, the application is made over Lots 63, 76, and 77 
DP755242, 114 Awaba Street, Morisset, and Lot 2 DP860244, 27 Goodwins Road, Morisset. 

Lake Macquarie Local Environmental Plan 2004 (LMLEP) 

The zoning of that land is 2(1) Residential and 7(1) Conservation (Primary) under the 
LMLEP.  Figure 3 identifies the zoning of the land. 
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Figure 3 – Land Zoning LMLEP 2004 

The land use of Seniors Housing is permissible with consent in the 2(1) Residential zone, but 
is prohibited within the 7(1) Conservation (Primary) zone, under Clause 15 (Land Use Table) 
of the LMLEP. 

Similarly, the land use of Retirement Village is permissible with consent in the 2(1) 
Residential zone under Clause 41 of the LMLEP, however Clause 41 does not apply to 7(1) 
zoned land. 

The consent authority is not able to consent to a land use of Seniors Housing or Retirement 
Village on 7(1) zoned land under the LMLEP. 

State Environmental Planning Policy (Housing for Seniors and People with a 
Disability) 2004 (SEPP) 

The development application is lodged under this SEPP.  This SEPP provides relief from 
prohibition of Seniors Housing proposals in other Environmental Planning Instruments (such 
as the LMLEP), in certain circumstances. 

The SEPP is not available for relief in this instance as the SEPP does not apply to the 7(1) 
zoned land [cl4(6) and Schedule 1].  Therefore the applicant cannot rely upon any 7(1) land 
for Seniors Housing, inclusive of dwellings, community centre, APZ, Open Space or any 
other required aspect of the proposal. 

Land to which the Application relates 

Notwithstanding the details on the application form, the applicant further identifies land to 
which the application relates within the SEE and lodged plan 30330C ‘Development Area 
Identification Plan’ by Daly Smith Pty Ltd dated 12/05/2011. 

This plan seeks to ensure that the land the subject of the application is only zoned 2(1) 
Residential (thereby avoiding prohibition on the 7(1) zoned land).  Figure 4 is an extract of 
that plan. 

7(1) 
2(1) 
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Figure 4 – Extract from SEE – Land to which Application Relates 

The applicant provides Barrister advice (Appendix B2 of the SEE and Appendix A of this 
report) indicating effectively that if the application is made on the 2(1) zoned land only, then 
permissibility was achieved. 

The proposal includes a Bushfire Asset Protection Zone or APZ (the green coloured area in 
Figure 1 adjoining ‘Meadow Lane’) and riparian corridor (the yellow coloured area in Figure 1 
adjoining Coorumbung Street).  An APZ is required for the Special Fire Protection Purpose 
under the Rural Fires Act 1997, and through ‘Planning for Bushfire Protection’. 

The land subject to the APZ is significant.  The APZ is on land zoned 7(1) Conservation 
(Primary). 

The APZ and Seniors Housing Village are symbiotic and cannot be separated as unique land 
uses, as one depends upon the other. 

The approach of excising the 7(1) land to achieve permissibility, whilst still proposing 
development on the 7(1) land, is not supported by Council as it is seen as a vehicle to 
circumvent the proper legal construction of land use and permissibility. 

What is the Application? 

The applicant acknowledges that development is to occur on the 7(1) zoned land, but implies 
that such development is consistent with previous consents on that land (the 50 residential 
subdivision under DA/1189/2007/A) and that this development application may rely on that 
previous approval, and need not apply to the 7(1) zoned land. 

This approach is not supported by Council.  The previous approval DA/1189/2007/A was for 
a different land use to the one now proposed.  The land that is now to be used as an APZ is 
the subject of condition 2 under DA/1189/2007/A to be revegetated to achieve the objectives 
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of the 7(1) zone.  The revegetation under the previous consent, and the use of the land as an 
APZ under the current proposal, are in conflict.  The previous consent cannot be relied upon 
in this manner. 

It should be noted that even if the works under the previous application were consistent with 
the current proposal, fresh consent would still need to be obtained and the 7(1) land would 
be brought into the current proposal in any event. 

The application remains a Seniors Living Village including APZ, over both 2(1) and 7(1) 
zoned land. 

Additional Merit Issues 

Despite prohibition, a preliminary assessment has been undertaken of the merits of the 
proposal.  Issues arising from this assessment relate to the proposal’s compliance with 
Council Policy and Development Control Plan 1 – Principles of Development, and accepted 
town planning and urban design principles. 

Issues raised in the assessment include, but are not limited to: 

- Flora and fauna impacts on the riparian lands and 7(1) zoned land; 

- Urban design and siting impacts on the amenity of the locality; 

- Urban design, relating to the development’s poor relationship to existing residential 
development; 

- Impacts of flooding on the development; 

- Construction of roads that are not proposed in the application; 

- Impact of stormwater disposal on Clacks Creek and adequacy of existing detention 
basin; and 

- Reliance on outdated reports for flora and fauna, flooding, and social impact. 

The application is not supported for the above reasons. 

Legal Advice 

As the application included legal advice, Council’s Corporate Lawyer reviewed that 
information and provides written opinion.  The legal advice submitted by the applicant is 
believed to contain factual errors that may have led to an incorrect conclusion.  The advice of 
the Corporate Lawyer has been considered in the assessment and conclusions reached 
within this report. 

Notification 

Nearby and neighbouring properties were notified of the application.  Two submissions were 
received, both questioning the traffic and road pavement capacity in the locality. 

Additional notification was made to NSW Police, Hunter Water and Energy Australia (now 
Ausgrid).  NSW Police had not responded to the application at the time of writing this report. 

Hunter Water’s preliminary advice is that the sewer pump station adjacent to the site should 
not impact upon the air quality of the locality by reason of noise or odour.  A final written 
response from Hunter Water had not been received at the time of writing this report. 

Ausgrid advises of no objection to the proposal, subject to standard conditions. 

Approval Bodies 

The application was forwarded to the Mine Subsidence Board, Rural Fire Service and Office 
of Water under the Integrated Development provisions of the Act and Regulation. 

The Mine Subsidence Board raises no objections to the proposal. 
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The Office of Water has not responded to the proposal to date. 

The Rural Fire Service’s response dated 28 July 2011 raises issues associated with correct 
identification and classification of surrounding vegetation, and resultant calculations of 
separation distances and Asset Protection Zones, and clarification of access and egress to 
the site.  The Rural Fire Service does not support the application at this stage and requires 
additional information. 

Conclusion 

The residential zoned portion of the site is capable of accommodating a well designed 
Seniors Living Village. 

Unfortunately the applicant has elected to design the development on 7(1) Conservation 
(Primary) zoned land, resulting in significant concerns regarding permissibility and impact on 
the environment, and hence the application cannot be supported by Council. 

The development application is prohibited under LMLEP and is not able to be approved by 
the consent authority [s79C(1)(a)(i) EPA Act 1979].  The consent authority is the Hunter and 
Central Coast Joint Regional Planning Panel. 

Recommendation 

It is recommended that DA/715/2011 be refused for the following reason: 

1 The proposed Seniors Living Village is prohibited within the 7(1) Conservation 
(Primary) zone under clause 15 (Land Use Table) of the Lake Macquarie Local 
Environmental Plan 2004 and therefore fails the permissibility test under section 
79(1)(a)(i) of the Environmental Planning and Assessment Act 1979. 

 

 

 

 

 

Chris DwyerError! No document variable supplied. 
Error! No document variable supplied.Lake Macquarie City Council 
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Appendix A – Applicant’s Legal Advice 
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